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Is Minority Report really the future? Musings on Transparency and Accountability of Algorithmic Regulation
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ABSTRACT
In this essay, the exploration of transparency and accountability in algorithmic regulation serves as a legal and philosophical endeavor, offering profound insights into the evolving landscape of our societies. The author delves into this critical legal issue, contextualized within the rapid advancement of Machine Learning algorithms, drawing on a rich tapestry of existing research and contemporary literature. This philosophical inquiry integrates the perspectives of Kahneman, introducing the intriguing concepts of "blinders" and "biases" into the legal discourse. The central thesis posits that, without due consideration, the very algorithms designed to enhance our existence may inadvertently lead to more harm than benefit. This perspective lays the foundation for a profound examination of transparency and accountability in algorithmic regulation, emphasizing their profound implications on the fabric of technological due process and its broader societal implications.  In this thought-provoking analysis, the urgency of infusing a human element, akin to the concept of "cyborg justice," comes to the fore, raising fundamental questions about the nature of consciousness, ethics, and the integration of artificial and human minds in shaping the future of our societies. The author concludes by offering visionary recommendations for guiding the path forward in this ever-evolving landscape of human and artificial coexistence.
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1. INTRODUCTION

“Accused not of crimes they have committed, but of crimes they will commit. It is asserted that these men, if allowed to remain free, will at some future time commit felonies. But there can be no valid knowledge about the future.”

The Minority Report (Philip K. Dick)[footnoteRef:2] [2:  Philip K Dick, The Minority Report (1956).] 


Do we know how algorithms actually work? Can we trust that they will always do the right thing? Dystopias are a common staple in literature, futures so bleak where technology and authoritarianism have taken hold of society. In 1956, prolific American pulp fiction writer Philip K. Dick published “The Minority Report”,[footnoteRef:3] a science fiction novella that Steven Spielberg in 2002 adapted into a motion picture[footnoteRef:4] starring Tom Cruise. The protagonist, John Anderton, is one of the heads of a governmental office called the Precrime Division, which is in charge of capturing potential criminals before they even commit the crimes that supposedly they will be committing in the future. Unbeknownst to almost everybody, the predictions that enable these procedures are dependent on the visions that three mutants named ‘precogs’ have. One day, Anderton finds out that he has been predicted to murder a man within the next seven days and a race against time begins. While ‘precogs’ are not machines per se, this story serves as an interesting cautionary tale of what the future of algorithms may have for us in store. How can we stop Minority Report from becoming a reality? [3:  ibid.]  [4:  Minority Report (Directed by Steven Spielberg, 20th Century Fox, 2002).] 


2. RISKS AND CHALLENGES OF MACHINE LEARNING ALGORITHMS

AI poses many risks and challenges, and it would indeed be unfair to treat some of them here while leaving others out. It must be expressed that this section aims to synthetically list some of the most important issues surrounding AI, ML and algorithms. As I expressed previously, there abounds literature and different cultural objects worried about what the future entails for us. Will we be dominated by a ubiquitous and omniscient AI-system such as Skynet?[footnoteRef:5] Is there going to be an AI as evil as Stanley Kubrick’s HAL?[footnoteRef:6] Does the future include Cylons posing as humans and trying to hide between us?[footnoteRef:7] Will we be able to differentiate the love of our lives from a robot that looks like them?[footnoteRef:8] Will we fall in love with computers that sound like Scarlett Johansson?[footnoteRef:9] Are algorithms going to learn about human rights and revolt against us for our previous mistreatments?[footnoteRef:10] Is it possible that we might already be living in a virtual reality created and run by machines?[footnoteRef:11] [5:  The Terminator (Directed by James Cameron, Orion Pictures, 1984).]  [6:  See 2001: A Space Oddyssey (Directed by Stanley Kubrick, Metro-Goldwyn-Mayer, 1968) and Andrew Murray, ‘Open the Pod Bay Doors, HAL’ Machine Intelligence and the Law (2015) <https://www.youtube.com/watch?v=YyNeE8iLkxw> accessed 15 May 2021.]  [7:  Battlestar Galactica (Created by Glen A Larson, NBCUNiversal, 1978).]  [8:  Ex Machina (Directed by Alex Garland, A24, 2014).]  [9:  Her (Directed by Spike Jonze, Warner Bros. Pictures, 2013).]  [10:  Black Mirror (Created by Charlie Brooker, House of Tomorrow, 2011).]  [11:  The Matrix (Directed by Lana Wachowski and Lilly Wachowski, Warner Bros. Pictures, 1999).] 

These are all entertaining rhetorical questions and they are not as far away as they may seem. In what seems like a long time ago, Lawrence Lessig said that ‘code is law’[footnoteRef:12], meaning that the way in which things are codified defines what can and cannot be done in the cyberspace. Many rivers of ink and digital ink have been written since that happened. Killer robots, as explained by Rebecca Crootof[footnoteRef:13], are not a thing of the future, they are already here. They are not terminators, but rather autonomous weapon systems that belong to different states, even if the law still does not allow them to operate entirely on their own. We now possess robots, which are physical manifestations of AI[footnoteRef:14], that can harm us and that can decide by themselves without human agency. [12:  Lawrence Lessig, Code and Other Laws of Cyberspace (Basic Books 1999).]  [13:  Rebecca Crootof, ‘The Killer Robots Are Here: Legal and Policy Implications’ (2014) 36 Cardozo Law Review 79.]  [14:  See Ryan Calo, ‘Robotics and the Lessons of Cyberlaw’ (2015) 103 California Law Review and Horst Eidenmüller, ‘The Rise of Robots and the Law of Humans’ (2017) 27 Oxford Legal Studies Research Paper 15.] 

All of this will carry new problems and new questions; legal, regulatory, moral, ethical and technological. As expressed by Bryan Casey, how will we deal with ‘bad’ machines?[footnoteRef:15] The same way we deal with ‘bad’ men and women? By appealing to the law and their purses and not their morals? Will we have ‘moral crumple zones’, as spoused by Madeleine Elish?[footnoteRef:16] Will AI and robots end up having legal personhood recognized, as posited by Lawrence Solum[footnoteRef:17] and Gunther Teubner?[footnoteRef:18] Does a Superintelligent AI, as imagined by Bostrom, Dafoe and Flynn[footnoteRef:19], await for us to decide on every aspect of our lives? [15:  Bryan Casey, ‘Amoral Machines, Or: How Roboticists Can Learn to Stop Worrying and Love the Law’ [2017] SSRN Electronic Journal <https://www.ssrn.com/abstract=2923040> accessed 15 May 2021.]  [16:  Madeleine Clare Elish, ‘Moral Crumple Zones Cautionary Tales in Human-Robot Interaction’ [2018] Engaging Science, Technology, and Society.]  [17:  Lawrence B Solum, ‘Legal Personhood for Artificial Intelligences’ in Wendell Wallach and Peter Asaro (eds), Wendell Wallach and Peter Asaro, Machine Ethics and Robot Ethics (1st edn, Routledge 2020) <https://www.taylorfrancis.com/books/9781000108934/chapters/10.4324/9781003074991-37> accessed 15 May 2021.]  [18:  Gunther Teubner, ‘Rights of Non-Humans? Electronic Agents and Animals as New Actors in Politics and Law’ (2006) 33 Journal of Law and Society 497.]  [19:  Nick Bostrom, Allan Dafoe and Carrick Flynn, ‘Public Policy and Superintelligent AI: A Vector Field Approach’, Ethics of Artificial Intelligence (Oxford University Press 2020).] 

However, not all these questions will be answered throughout this essay. Rather, I am preoccupied in a question that predates all the aforementioned questions. A question so essential that resides in the heart of the risks and challenges that I just referenced: how shall we deal with ML algorithms? What should we do with them in order to avoid creating a future that is Black Mirror-esque?[footnoteRef:20] ML algorithms already make decisions for us, they already weigh in on decisions made by others for ourselves. For example, the A-levels fiasco that took place in summer 2020 in the UK[footnoteRef:21] where, due to the COVID-19 pandemic that forced schools to close before the end of the 2019-20 academic year, an algorithm was devised to decide the results of the A-levels of students across the whole country. These results were deemed unfair by the students because they all felt they deserved higher markings, yet nobody really knew how the algorithm worked. Prime Minister Boris Johnson even went as far as saying it was all due to a “mutant algorithm”[footnoteRef:22] that supposedly did what it should not have done. Yet that is not possible, the algorithm did exactly what it was created for. The problem? It was not well created. [20:  Black Mirror (n 9).]  [21:  Greg Heffer, ‘Boris Johnson Blames “mutant Algorithm” for A-Level Results Fiasco, Then Sacks Education Chief’ Sky New (2020) <https://news.sky.com/story/top-civil-servant-at-department-for-education-to-leave-after-a-levels-chaos-12057141> accessed 15 May 2021.]  [22:  ibid.] 


3. LINKING KAHNEMAN TO THE ALGORITHMIC REGULATION ISSUE

Wolf, Miller and Grodzinsky[footnoteRef:23] narrate what happened with Microsoft’s Tay in 2016. Tay was an AI chatbot whose online life lasted less than 24 hours because it operated through ML algorithms and in that lapse generated tweets that included racist, sexist and anti-Semitic comments. How did that happen? Tay’s interactions with the wider audience ended up with it catching on the ideas that were thrown upon it. It was designed in a way that, it could be argued, allowed it to be ‘infected’ with the derogatory comments from other tweeters. The life of this chatbot was a short one. However, it illustrates how easily ML algorithms can be swayed due to their interactions. What about the biases installed in them through their design? [23:  MJ Wolf, KW Miller and FS Grodzinsky, ‘Why We Should Have Seen That Coming’ (2017) 1 The ORBIT Journal 1.] 

We must never forget algorithms are designed by humans - even when algorithms design other algorithms - at some point a human designed the first engine that initiated movement throughout the whole chain. In that sense, as researched by Celso de Melo, Stacy Marsella and Jonathan Gratch[footnoteRef:24], it is important to understand the underlying thinking mechanisms undergone by the designers of algorithms because failing to so will impact in the impossibility of actually understanding the possible human biases that might have been input in said algorithms. As with the Tay example, algorithms learn without human interference, and learn in ways in which we may not be able to stop them from. These algorithms, in turn, will make decisions: they will profile us[footnoteRef:25], they will decide the place we have in a line[footnoteRef:26], they will grant or deny us a loan[footnoteRef:27], they might even decide whether we can own a house. [24:  Celso M de Melo, Stacy Marsella and Jonathan Gratch, ‘Social Decisions and Fairness Change When People’s Interests Are Represented by Autonomous Agents’ (2018) 32 Autonomous Agents and Multi-Agent Systems 163.]  [25:  Matthias Leese, ‘The New Profiling: Algorithms, Black Boxes, and the Failure of Anti-Discriminatory Safeguards in the European Union’ (2014) 45 Security Dialogue 494.]  [26:  Danielle Keats Citron and Frank Pasquale, ‘The Scored Society: Due Process for Automated Predictions’ (2014) 89 Washington Law Review 34.]  [27:  ibid.] 


4. CONCLUSIONS

It is always striking how clear the past is and how opaque the future is in contrast. One is only able to see it clearly once it has already happened. I would like to tell you I know what the future holds for us, but I would be lying if I did. I am as oblivious to it as you are, perhaps even more. What I do know and what I do believe in is the importance of having this legal debate now and not later. Biases have been in humans since the beginnings of time, and they will continue that way. The same could happen and is already happening with AI and algorithms. If we do not do something now, we will regret it tomorrow. Minority Report might not be that far away, governments and regulators across the globe might even be eager to create it. We must stop it. So far, acknowledging this issue, adding transparency and accountability, and allowing human agency seem to be the only ways to mitigate it. This is my small grain of (electronic) sand for that.
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