Human Rights Law and disaster risk reduction

Emanuele Sommario and Silvia Venier'

1. Introduction

Disasters are the result of the troubled relationship between human
beings on the one side, and either nature or technology on the other.
Sometimes unpredictable and sudden, often slow and lingering, various
types of disasters may affect the way in which we go about our daily lives.
Human beings have always sought new strategies to contain the devastat-
ing effects of catastrophes. However, for centuries the general approach
to natural and technological disasters has been reactive in nature, rather
than pre-emptive.' Inhabitants of a certain area, often aware of the risks
they were facing, would wait in anticipation of a disastrous event and
then activate emergency response procedures once the calamity materi-
alized. Yet little or no attention — in terms of human and financial re-
sources — was devoted to studying and implementing preventive
measures that would mitigate or remove the negative effects of such phe-
nomena. The retrofitting of buildings to make them more resilient to
earthquakes; the construction of containing walls or tree planting on
riverbanks to reduce the potential for floods; the development and regu-
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materials referenced were last accessed 20 November 2017.

'EL Quarantelli, ‘Disaster Planning, Emergency Management, and Civil Protection:
The Historical Development and Current Characteristics of Organized Efforts to Prevent
and to Respond to Disasters’ University of Delaware Disaster Research Center (1998) 4-
6.

Ol 1]
QIL, Zoom-in 49 (2018), 29-47 -



30 QIL 49 (2018), 29-47 ZOOM IN

lar testing of early warning systems and plans for evacuation; the estab-
lishment and training of search and rescue teams, are all examples of
measures that aim to minimize the adverse effects of hazards. However,
policy and decision-makers often overlook the importance of such strat-
egies, despite solid evidence to support their economic effectiveness.?
Despite this traditionally reactive (rather than proactive) approach to
disasters, over the last three decades the attention of the international
community has slowly started to shift. Growing importance has been
conferred on plans and strategies intended to reduce the risks connected
to natural or man-made hazards, with increased attention on measures
aimed at minimizing their impact.” These now form part of what is com-
monly known as Disaster Risk Reduction (DRR), a policy which is ‘aimed
at preventing new and reducing existing disaster risk and managing re-
sidual risk, all of which contribute to strengthening resilience and there-
fore to the achievement of sustainable development.” In other words,
DRR encompasses the various actions related to reducing disaster-related
risks and their adverse impact through the process of analyzing and man-
aging the causes of hazards, so that they do not turn into disasters. In-
deed, it is commonly accepted that there is no such thing as a ‘natural
disaster’. Hazards are natural events, of a greater or lesser intensity and
occurring more or less frequently. Disasters, on the other hand, are the
consequences of human incapacity to deal with such hazards, because we
developed and built according to modalities that do not take risks into
account. Our capacity to assess these risks, to inform ourselves about the
danger they involve and to act accordingly in order to reduce them, de-
termines the extent to which those hazards may become disasters.

2CM Shreve, I Kelman, ‘Does mitigation save? Reviewing cost-benefit analyses of
disaster risk reduction’ (2014) 10 Intl J Disaster Risk Reduction 213.

> This shift in attention started with the proclamation by the UN General Assembly
of the International Decade for Natural Disaster Reduction, designating the 1990s as a
decade in which the international community should pay particular attention to fostering
international co-operation in the field of natural disaster reduction. See UNGA Resolu-
tion 42/169 (11 December 1987) and UNGA Resolution 44/236 (22 December 1989).

4+ UNGA, ‘Report of the open-ended intergovernmental expert working group on
indicators and terminology relating to disaster risk reduction’ (1 December 2016) UN
Doc A/71/644, 16.
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A significant component in the enhancement of disaster management
systems has been the emergence and development of normative frame-
works to underpin disaster governance.” Among them, International Hu-
man Rights Law (IHRL) has assumed a central role.® In particular -
through the practice of treaty monitoring bodies tasked with supervising
the observance of individual human rights treaties - it has come to be
recognized that a rich array of duties exist that could be ascribed to the
area of disaster management.” This comes as little surprise, as disasters
pose a major threat not only to the survival of populations and societies
as a whole, but also to the dignity and safety of individuals. More often
than not, the havoc caused by calamities results in serious infringements
of the entire range of human rights, with the right to life, to private and
family life and to property featuring amongst those most at risk. As a
consequence, human rights bodies have had to grapple with alleged vio-
lations caused by State inaction in the phases preceding and following a
disastrous event.® The specific interplay between DRR and THRL, how-
ever, is still underexplored.” The International Federation of Red Cross

> R McDermott, P Gibbons, ‘Risk and Compliance with Normative Frameworks Re-
lating to Disaster Management. Exploratory Case Studies from Indonesia and Ireland’
(2015) 6 J Intl Humanitarian L Studies 345, 347.

¢ R Barber, ‘Facilitating Humanitarian Assistance in International Humanitarian and
Human Rights Law’ (2009) 91 Intl Rev Red Cross 371; A Abebe, ‘Special Report — Hu-
man Rights in the Context of Disasters: The Special Session of the un Human Rights
Council on Haiti’ (2011) 10 J Human Rights 99; W Kilin, ‘The Human Rights Dimension
of Natural or Human-Made Disasters’ (2012) 55 German YB Intl L 119, 121.

7Kailin (n 6) 135 ff.

8 See, for instance, M Hesselman, ‘Regional Human Rights Regimes and Humanitar-
ian Obligations of States in the Event of Disaster’ in A Zwitter et al (eds), Humanitarian
Action: Global, Regional and Domestic Legal Responses (CUP 2014) 202.

® Recent contributions aiming at clarifying how IHRL applies to DRR include: M
Hesselman, ‘Establishing a Full ‘Cycle of Protection’ for Disaster Victims: Preparedness,
Response and Recovery according to Regional and International Human Rights Supervi-
sory Bodies’ (2013) 18 Tilburg L Rev 106; D Cubie and M Hesselman, ‘Accountability
for the Human Rights Implications of Natural Disasters: A Proposal for Systemic Inter-
national Oversight’ (2015) 33 Netherlands Quarterly of Human Rights, 9; K Da Costa, P
Pospieszna, ‘The Relationship between Human Rights and Disaster Risk Reduction Re-
visited: Bringing the Legal Perspective into the Discussion’ (2015) 6 J Intl Humanitarian
L Studies 64; K Da Costa, ‘Preventism, Disaster Risk Reduction and the Consequences
for Human Rights’ (2015) 26 Security and Human Rights 147; D Cubie, ‘Promoting Dig-
nity For All: Human Rights Approaches In The Post-2015 Climate Change, Disaster Risk
Reduction and Sustainable Development Frameworks (2014) 8 Human Rights & Intl L
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and Red Crescent Societies (IFRC) and the United Nations Development
Programme (UNDP) have suggested that further study is required on
‘how human rights relevant to DRR are implemented and claimed in
practice, in particular, whether they are used as a basis for DRR advocacy,
or to claim compensation for preventable disaster losses’.' It is thus un-
deniable that disaster prevention and preparedness are issues that do not
exclusively pertain to the technical field of disaster management, but are
heavily influenced by the international legal framework set up to protect
human rights, which imposes on States a positive obligation to take the
necessary and appropriate measures to prevent harm from impending
disasters.!!

The purpose of this Zoom-in is to highlight the scope of the overlap
between existing commitments in the area of DRR and legal obligations
prevailing under IHRL. We will initially describe the emergence of DRR
as a discrete area of disaster management and bring to the fore some of
the commitments that States have undertaken by negotiating and adher-
ing to the DRR framework (para. 2). These commitments will then be
compared to the practice and case law of universal and regional human
rights treaty monitoring bodies that have addressed alleged violations of
human rights connected to natural or human-made disasters (para. 3)."
The concluding paragraph will briefly review the similarities between the
political obligations contained in the most recent DRR instruments and
the legal obligations imposed on States by the human rights instruments
they have signed and ratified.

Discourse 36; M Sossai, ‘States’ Failure to Take Preventive Action and to Reduce Expo-
sure to Disasters as a Human Rights Issue’, in F Zorzi Giustiniani et al (eds), Routledge
Handbook of Human Rights and Disasters (Routledge 2018) 119.

10 International Federation of Red Cross and Red Crescent Societies (IFRC) and
United Nations Development Programme (UNDP), Effective law and regulations for dis-
aster risk reduction: a multi-country report (IFRC and UNDP 2014) 74

" Even the International Law Commission (ILC) has endorsed the point, by includ-
ing a specific provision on DRR in its Draft Articles on the Protection of Persons in the
Event of Disasters, and spelling out in its commentary that its approach on the issue
‘draws on principles emanating from international human rights law, including the obli-
gations undertaken by States to respect and protect human rights, in particular the right
to life’. See ILC, ‘Report of the International Law Commission. Sixty-eight session (2 May
— 10 June and 4 July — 12 August 2016)’ UN Doc A/71/10, 43.

12 While different categories of rights are at risk of infringement during disasters, our
focus will be on civil and political ones.
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2. The emergence of DRR and the ensuing State commitments

Among the first instruments that signalled the will of the international
community to integrate disaster prevention into a comprehensive disas-
ter-management strategy was the Yokohama Strategy and Plan of Action
for a Safer World (1994), which provided important principles for natu-
ral disaster prevention, preparedness and mitigation.” In particular,
Principle 2 affirmed that ‘[d]isaster prevention and preparedness are of
primary importance in reducing the need for disaster relief’, while Prin-
ciple 3 provided that ‘[d]isaster prevention and preparedness should be
considered integral aspects of development policy and planning at na-
tional, regional, bilateral, multilateral and international levels for reduc-
ing disaster relief needs as well as for reducing the vulnerability of popu-
lations’.

Another important milestone in the emergence of DRR was the
United Nations World Conference on Disaster Reduction held in 2005
in Kobe, Japan, just days following the 2004 Indian Ocean tsunami. Pat-
ticipants in the conference realized that concrete action needed to be
taken to go past the trite rhetorical policy statements. States, international
organizations, civil society organizations and business actors agreed that
a set of defined targets and commitments had to be identified in order to
turn DRR into practice. The conference’s main output was the adoption
of the Hyogo Framework for Action 2005-2015," the first plan to ex-
plain, describe and detail the efforts required from all different actors to
significantly reduce disaster losses. National and regional reports on its
implementation have evidenced that important progress has also been
achieved in reducing disaster risk.”” States have enhanced their capacities

B The document was adopted in the framework of the World Conference on Natural
Disaster Reduction, held in Yokohama, Japan in May 1994. See UN World Conference
on Natural Disaster Reduction, ‘Report of the World Conference on Natural Disaster
Reduction (23-27 May 1994)” UN Doc A/CONF.172/9, 5. The text of the Yokohama
Strategy is available at <www.unisdr.org/we/inform/publications/8241>. For a more de-
tailed description of the evolution of DRR norms, see Zorzi Giustiniani’s contribution in
this Zoom-in.

4 UN World Conference on Disaster Reduction, ‘Report of the World Conference
on Disaster Reduction (18-22 January 2006) UN Doc A/CONF.206/6, 6. The text of the
Hyogo Framework is available at <www.unisdr.org/we/inform/publications/1037>.

1> Reports on the improvements introduced in the wake of the Hyogo Framework
are available at <www.preventionweb.net/english/hyogo/progress/>.
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in disaster risk management, as the Hyogo Framework has been funda-
mental in raising public and institutional awareness, generating political
commitment and prompting actions by a wide range of stakeholders at
all levels. However it was also acknowledged that more needed to be
done to reduce disaster risk and protect more effectively individuals and
their livelihoods, which led to a renegotiation of the relevant commit-
ments.

The result of this effort was the adoption in 2015 of the Sendai
Framework for Disaster Risk Reduction, at the Third UN World Confer-
ence on DRR in Sendai, Japan.'® Compared to the previous documents,
the main features of the Sendai Framework are: a) a shift in focus from
managing disasters to managing risks; b) a wider scope which includes
risk of small- to large-scale, frequent and infrequent, sudden and slow-
onset disasters, caused by natural or man-made hazards, as well as related
environmental, technological and biological hazards and risks; and 3) a
more people-centred, all-hazards and multi-sectoral approach to DRR."
The Sendai framework will last for 15 years (2015-2030), and has at-
tracted a high level of political interest, partly due to a current converging
dynamic between DRR, the sustainable development agenda and climate
change issues.'® In addition, and contrary to the previous instruments,
the Sendai Framework for the first time includes an explicit reference to
the human rights discourse, as it states that DRR activities should be car-
ried out ‘while promoting and protecting all human rights’."

The Sendai Framework outlines four priorities for action to prevent
new and reduce existing disaster risks, namely: Understanding disaster

16 UN Third World Conference on Disaster Risk Reduction, ‘Sendai Framework for
Disaster Risk Reduction 2015-2030° UN Doc A/CONF.224/L.2 (Sendai Framework).
The text of the Sendai Framework can be found at <www.unisdr.org/we/inform/publi-
cations/43291>.

17 On the language and spirit of the Sendai Framework, as well as on its shift in focus
compared to the Yokohama and Hyogo documents, see the special issue of the Interna-
tional Journal of Disaster Risk Science (vol 6, issue 2, 2015).

18 See Al Greve, ‘Sustainable Development, Climate Change Adaptation and Disas-
ter Management’, in JI Uitto, R Shaw (eds), Sustainable Development and Disaster Risk
Reduction (Springer 2016).

1 Sendai Framework (n 16) para 19(c). Significantly, the language of the Sendai
Framework was welcomed by HR experts calling for a strong human rights based ap-
proach to disasters. See <www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?
NewsID=15733>.
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risk (Priority 1); Strengthening disaster risk governance to manage disas-
ter risk (Priority 2); Investing in disaster risk reduction for resilience (Pri-
ority 3); Enhancing disaster preparedness for effective response and to
“Build Back Better” in recovery, rehabilitation and reconstruction (Pri-
ority 4). All of the four Priorities set out a list of actions that should be
implemented at national and local level, and another one that should be
realized at an international level. For the purposes of the present contri-
bution — which adopts a human rights perspective - the actions of primary
concern are those that should be implemented by States within their own
borders, through their own national laws and institutions.

In this respect, Priority 1 invites States to base their disaster risk man-
agement policies ‘on an understanding of disaster risk in all its dimen-
sions of vulnerability, capacity, exposure of persons and assets, hazard
characteristics and the environment’.* Priority 2 highlights the im-
portance of disaster risk governance for an effective management of dis-
aster risk, and invites States to foster coordination within and across sec-
tors to strengthen disaster management activities throughout the whole
disaster cycle, by favouring the involvement of all relevant stakeholders.?!
Priority 3 pushes for more public and private investment in disaster risk
prevention and reduction, ‘to enhance the economic, social, health and
cultural resilience of persons, communities, countries and their assets’.?
Lastly, Priority 4 takes note of the increased exposure to hazards, and
invites States to take stock of the lessons learned from past disasters, to
‘further strengthen disaster preparedness for response, take action in an-
ticipation of events, integrate disaster risk reduction in response prepar-
edness and ensure that capacities are in place for effective response and
recovery at all levels’.?

All of the above Priorities are then further detailed within the text,
and States and other relevant stakeholders are called upon to take into
consideration the key activities identified for each Priority and to imple-
ment them, with a view to strengthening their disaster management ca-
pacities. As we shall see in the next paragraph, some of these activities

20 Sendai Framework (n 16) para 23.
2 ibid para 26.
2 ibid para 29.
3 ibid para 32.
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can also be traced back to specific obligations connected to the protec-
tion of fundamental human rights. However, we will also point to State
duties which are not explicitly linked to one of the four Priorities but can
instead be related to the agreement’s Guiding Principles, i.e. the main
tenets that should be followed in the implementation of the Sendai
Framework as a whole.*

3. The practice of human rights bodies in matters of disaster preparedness
and mitigation

In a recently adopted resolution on human rights and climate change,
the UN Human Rights Council has affirmed the need for the continuing
implementation of the Sendai Framework ‘and its references to human
rights’® and has encouraged the UN human rights monitoring bodies ‘to
provide technical assistance to States, upon their request, to help to bet-
ter promote and protect human rights when taking action to address the
adverse impact of climate change’®, including measures taken to reduce
the risk of disasters.?” Although IHRL does not clearly spell out a right
to disaster risk reduction,?® an analysis of the practice of UN human rights
treaty monitoring bodies and of the case law of the European Court of
Human Rights (ECtHR) reveals that a set of obligations under IHRL

2 ibid para 19.

% UN Human Rights Council Res 35/20 ‘Human Rights and Climate Change’ (19
June 2017) UN Doc A/HRC/35/1..32 preamble.

26 ibid para 5.

% The integration of Climate Change Adaptation (CCA) and DRR have only recently
begun to be discussed. See G Forino, ] von Meding, G Brewer, ‘A Conceptual Govern-
ance Framework for Climate Change Adaptation and Disaster Risk Reduction Integra-
tion’ (2015) 6 Intl J Disaster Risk Science 372.

2 The few exceptions include the African Union Convention on the Protection and
Assistance of Internally Displaced Persons (adopted 23 October 2009, entered into force
6 December 2011, Kampala Convention) which under art 4(2) requires States to devise
early warning systems and establish disaster risk reduction strategies; and the Convention
on the Rights of Persons with Disability (adopted 13 December 2006, entered into force
3 May 2008) 2515 UNTS 3, the text of which will be commented on below.
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have been already identified that correspond to some of the action prior-
ities or general guidelines put forward by the Sendai Framework.?” The
first part of this paragraph examines the attention devoted by UN moni-
toring bodies in particular to the need to mitigate existing vulnerabilities,
while the second part discusses positive obligations as identified by the
ECtHR case law.

3.1. The practice of UN human rights monitoring bodies

IHRL puts particular emphasis on the requirement for DRR frame-
works to take into account the needs and views of the most vulnerable
groups in society, which are usually the most impacted when disasters
strike. The Convention on the Rights of Persons with Disabilities is a
unique treaty in this respect, since it explicitly establishes the obligation
to ‘take [...] all necessary measures to ensure the protection and safety of
persons with disabilities in situations of risk, including situations of
armed conflict, humanitarian emergencies and the occurrence of natural
disasters’.”° It is therefore not surprising that the Committee on the Right
of Persons with Disability (CRPD) has discussed DRR obligations in its
Concluding Observations, making an explicit link to the Sendai Frame-
work in those most recently adopted.”* These refer to the duty for State
Parties to take into account the specific needs of persons with disabilities
in their DRR plans,*? including by collecting disaggregated data to inform

2 While this paragraph offers a general overview of States’ legal responsibilities per-
taining to DRR as derived from human rights treaties, the exact references to the corre-
sponding requirements under the Sendai Framework are included in the corresponding
footnotes.

’0 Convention on the Rights of Persons with Disability (n 28) art 11.

’1 See for instance UN CRPD ‘Concluding Observations on the initial report of Lat-
via’ (10 October 2017) UN Doc CRPD/C/LVA/CO/1 para 19; ‘Concluding Observa-
tions on the initial report of the United Kingdom of Great Britain and Northern Ireland’
(3 October 2017) UN Doc CRPD/C/GBR/CO/1 para 29; ‘Concluding Observations on
the initial report of Montenegro’ (27 September 2017) UN Doc CRPD/C/MNE/CO/1
para 23; and ‘Concluding Observations on the initial report of Moldova’ (18 May 2017)
UN Doc CRPD/C/MDA/CO/1 para 23.

2 UN CRPD ‘Concluding Observations on the initial report of Qatar’ (2 October
2015) UN Doc CRPD/C/QAT/CO/1 para 22; ‘Concluding Observations on the initial
report of Kenya’ (30 September 2015) UN Doc CRPD/C/KEN/CQO/1 para 22. According
to the Sendai Framework’s Guiding Principles, a ‘gender, age, disability and cultural per-
spective should be integrated in all policies and practices’ para 19(d) (emphasis added).
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such plans” and by taking into account the views of disabled persons.**
Other requirements include the obligation to establish uniform emer-
gency control centres across the State which shall include modern proto-
cols for deaf persons,” and to train emergency services personnel on the
rights of persons with disabilities.”

Another interesting recent development is represented by the work
of the Committee on the Elimination of Discrimination against Women
(CEDAYW). After having affirmed that States parties ‘should adopt strat-
egies and take measures addressed to the particular needs of women in
times of emergency’,’” the CEDAW is currently discussing a General
Recommendation specifically dedicated to the gender-related dimension
of DRR.’® This document makes reference to the Sendai Framework and
notes that States ‘should ensure that all policies, legislation, plans, pro-
grammes, budgets and other activities related to disaster risk reduction
and climate change are gender responsive and grounded in human-rights
based principles’,”” namely equality and non-discrimination, participa-
tion and empowerment, accountability and access to justice. More spe-
cific guidance has been provided by the CEDAW in recently adopted
Concluding Observations, where State parties were recommended to in-
clude a gender perspective in national policies and action plans on cli-

» UN CRPD ‘Concluding Observations on the initial report of Cook Islands’ (15
May 2015) UN Doc CRPD/C/COK/CO/1 para 22. Note that one of the Sendai Frame-
work’s Guiding Principle states that ‘[dlisaster risk reduction requires a multi-hazard
approach and inclusive risk-informed decision-making based on the open exchange and
dissemination of disaggregated data, including by sex, age and disability’ para 19(g) (em-
phasis added). See also the recommendation, under Priority 1, to ‘[s]ystematically evalu-
ate, record, share and publicly account for disaster losses [...] in the context of event-
specific hazard-exposure and vulnerability information’ para 24(d) (emphasis added).

* UN CRPD ‘Concluding Observations on the initial report of Australia’ (21 Octo-
ber 2013) UN Doc CRPD/C/AUS/CO/1 para 23.

» UN CRPD ‘Concluding Observations on the initial report of Germany’ (13 May
2015) UN Doc CRPD/C/DEU/CQO/1 para 24.

¢ UN CRPD ‘Concluding Observations on the initial report of Luxembourg’ (10
October 2017) UN Doc CRPD/C/LUX/CO/1 para 23.

7 UN CEDAW ‘General Recommendation 28 on the Core Obligations of States
Parties under Article 2 of the Convention’ (16 December 2010) UN Doc
CEDAW/C/GC/28 para 11.

8 UN CEDAW ‘Draft General Recommendation on Gender-Related Dimensions of
Disaster Risk Reduction in a Changing Climate’ (11 October 2016) CEDAW/C/GC/37.

% ibid para 19.
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mate change and DRR, targeting women not only as those disproportion-
ally affected by disasters but also as active participants in the formulation
and implementation of such policies.** The obligation to take concrete
steps to address the gender-related dimensions in DRR frameworks was
also affirmed in previously adopted Concluding Observations.*!

Even the Committee on the Right of the Child (CRC) has clarified
DRR duties in relation to the protection of children. These include the
obligation to ensure that children’s special vulnerabilities and needs, as
well as their views, are taken into account in the development of DRR
policies or programmes,* and the obligation to collect disaggregated data
identifying the types of risk they would face in various natural disaster

4 See for instance UN CEDAW ‘Concluding Observations on the combined fifth to
eighth periodic reports of Barbados’ (24 July 2017) UN Doc CEDAW/C/BRB/CO/5-8
para 47-4; ‘Concluding Observations on the combined sixth and seventh periodic reports
of Thailand’ (21 July 2017) UN Doc CEDAW/C/THA/CO/6-7 paras 46-47; ‘Concluding
Observations on the combined initial to third periodic reports of the Federated States of
Micronesia’ (9 March 2017) UN Doc CEDAW/C/FSM/CQO/1-3 paras 42-43; and ‘Con-
cluding Observations on the combined seventh to eight periodic reports of Honduras’
(25 November 2016) UN Doc CEDAW/C/HND/CO/7-8 para 43(a). Under Priority 4,
the Sendai Framework recommends that women be empowered ‘to publicly lead and
promote gender equitable and universally accessible response, recovery, rehabilitation
and reconstruction approaches’ para 32.

# See for instance UN CEDAW ‘Concluding Observations on the combined third
and fourth periodic report of Tuvalt’ (11 March 2015) UN Doc
CEDAW/C/TUV/CO/3-4 paras 31-32; ‘Concluding Observations on the combined ini-
tial to third period reports of the Solomon Islands’ (14 November 2014) UN Doc
CEDAW/C/SLB/CO/1-3 paras 40-41; and ‘Concluding Observations on the combined
seventh and eights periodic reports of Guinea (14 November 2014) UN Doc
CEDAW/C/GIN/CO/7-8 para 53. The Sendai Framework sees women and their partic-
ipation as ‘critical to effectively managing disaster risk and designing, resourcing and im-
plementing gender-sensitive disaster risk reduction policies, plans and programmes’, and
asks that adequate capacity building measures be taken ‘to empower women for prepar-
edness as well as to build their capacity to secure alternate means of livelihood in post-
disaster situations’ para 36(a)(i).

4 See for instance UNCRC ‘Concluding Observations on the combined second to
fourth periodic reports of Antigua and Barbuda’ (30 June 2017) UN Doc
CRC/C/ATG/CO/2-4 para 46(b); ‘Concluding Observations on the combined second
and third periodic reports of Saint Vincent and the Grenadines’ (13 March 2017) UN
Doc CRC/C/VCT/CO/2-3 para 51(b); ‘Concluding Observations on the combined se-
cond to fourth periodic report of Samoa’ (12 July 2016) UN Doc CRC/C/WSM/CO/2-4
para 49(a); and ‘Concluding Observations on the fifth periodic report of New Zealand’
(21 October 2016) UN Doc CRC/C/NZL/CO/5 para 34(a).
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scenarios, in order to formulate international, regional and national pol-
icies, frameworks and agreements accordingly.¥ The CRC has recom-
mended that State Parties increase children’s awareness of and prepared-
ness for climate change and natural disasters by incorporating those is-
sues into the school curriculum and teachers’ training programmes** and
to seek the necessary technical and financial assistance from relevant in-
ternational, regional and bilateral partners to enable the progressive and
full implementation of the Convention on the Rights of the Child in the
context of climate change adaptation.”

Finally, in addition to adopting provisions that take into account spe-
cific vulnerability aspects relevant to DRR policies, the IFRC and UNDP
report mentioned above suggests that the extent and type of the gaps in
the practical implementation of these provisions is an area requiring fur-
ther study.* The Human Rights Committee (HRCtee) had the oppor-
tunity to discuss this issue while commenting on the United States (US)
response to Hurricane Katrina.”” Despite noting the existence of ‘various

# See for instance UN CRC, UN Doc CRC/C/ATG/CO/2-4 (n 42) para 46(a); UN
Doc CRC/C/VCT/CO/2-3 (n 42) para 51(a); UN Doc CRC/C/NZL/CO/5 (n 42) para
34(b); UN Doc CRC/C/WSM/CO/2-4 (n 42) para 49(d).

# See for instance UN CRC, UN Doc CRC/C/WSM/CO/2-4 (n 42) para 49(b);
‘Concluding Observations on the combined fourth and fifth periodic reports of Chile (30
October 2015) UN Doc CRC/C/CHL/CO/4-5 para 64(b); ‘Concluding Observations on
the combined third to fifth periodic reports of Mauritius’ (27 February 2015) UN Doc
CRC/C/MUS/CO/3-5 para 58(c); and ‘Concluding Observations on the combined se-
cond to fourth periodic reports of Fiji (13 October 2014) UN Doc CRC/C/FJ1I/CO/2-4
para 56(d).

¥ UN CRC, UN Doc CRC/C/ATG/CO/2-4 (n 42) para 46(c); UN Doc
CRC/C/VCT/CO/2-3 (n 42) para 51(c); UN Doc CRC/C/FJI/CO/2-4 (n 44) para 56 (e);
and ‘Concluding Observations on the initial report of Tuvalu’ (29 October 2013) UN
Doc CRC/C/TUV/CO/1 para 7. Under Priority 1, the Sendai Framework calls upon
States ‘[t]o promote the incorporation of disaster risk knowledge, including disaster pre-
vention, mitigation, preparedness, response, recovery and rehabilitation, in formal and
non-formal education, as well as in civic education at all levels, as well as in professional
education and training’ para 24(1).

46 See IFRC and UNDP Report (n 10) 33.

4 For a discussion of the Human Rights implications of the US response to Hurri-
cane Katrina, see S Sirkin, “The Debacle of Hurricane Katrina: A Human Rights Re-
sponse’ (2006) 30 Fletcher Forum of World Affairs 223.
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rules and regulations prohibiting discrimination in the provision of dis-
aster relief and emergency assistance’,*® the HRCtee remained concerned
about how the rescue and evacuation plans affected in particular the Af-
rican-Americans, and encouraged the United States to ‘review [their]
practices and policies to ensure the full implementation of [their] obliga-
tion to protect life and of the prohibition of discrimination, whether di-
rect or indirect [...] in matters related to disaster prevention and prepar-
edness, emergency assistance and relief measures’.*” The HRCtee had al-
ready noted that non-discrimination, which includes the duty ‘to take af-
firmative action in order to diminish or eliminate conditions which cause
or help to perpetuate discrimination’,”” is generally considered an obliga-
tion that cannot be derogated from.’* It is thus a welcome development
that, as suggested by the practice of UN HR monitoring bodies, IHRL is
‘moving away from charity, paternalist and medical models of protection
towards a rights-based framework for all vulnerable groups’.”

3.2. The relevant case law of the ECtHR

The ECtHR case law offers further clarification on the type of DRR
obligations incumbent upon States under the European Convention on
Human Rights (ECHR).” In four landmark cases, the Court found that
States had violated their positive obligations under the right to life by
failing to take appropriate DRR measures. The type and impact of the
hazards covered by these cases are quite diverse: Oneryildiz’* involved

% UNHRC ‘Concluding Observations of the Human Rights Committee on the
United States of America’ (18 December 2006) UN Doc CCPR/C/USA/CO/3/Rev.1 para
26.

4 ibid. The Sendai Framework’s Guiding Principles posit that DRR be based on
‘empowerment and inclusive, accessible and non discriminatory participation, paying
special attention to people disproportionately affected by disasters, especially the poorest’
para 19(d).

*UNHRC, General Comment No 18 on Non-Discrimination, adopted at the Thirty-
seventh Session of the Human Rights Committee’ (10 November 1989) para 10.

> ibid, para 2

2 M Crock, ‘The Protection of Vulnerable Groups’ in SC Breau, KLH Samuel (eds),
Research Handbook on Disasters and International Law (Edward Elgar 2016) 383

> European Convention for the Protection of Human Rights and Fundamental Free-
doms (adopted 4 April 1950, entered into force 3 September 1953) 213 UNTS 222.

34 Oneryildiz v Turkey (2005) 41 EHRR 20.
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the death of thirty-nine people caused by a methane explosion at a mu-
nicipal rubbish tip close to a slum area of Istanbul; Budayeva™ concerned
the death of the applicants’ relatives and the applicants’ exposure to life-
threatening risk due to the absence of defences and observation posts in
a mudslide-prone area in central Caucasus; Kolyadenko’® involved the
risk to the applicants’ lives due to a heavy flash flood in the town of Vla-
divostok, caused by an urgent massive evacuation of water from the
Pionerskoye reservoir that had not been kept clear from debris; and
Ozel’” concerned the deaths of the applicants’ family members who were
buried alive under the buildings that collapsed during the 1999 earth-
quake in the Yalova district, a region classified as major risk zone.

The ECtHR affirms that positive obligations to protect rights are
functional to the effective application of the ECHR, which ‘is intended
to guarantee not rights that are theoretical or illusory but rights that are
practical and effective’.”® On the other hand, the Court has repeatedly
affirmed that ‘an impossible or disproportionate burden must not be im-
posed™ on State authorities, who have considerable flexibility with re-
gard to the operational choices they must make in terms of priorities and
resources.”’ In relation to life-threatening risks, the scope of the obliga-
tions imputable to the State depends on the ‘extent to which the risk is
foreseeable and susceptible to mitigation’,*! with more stringent require-
ments for man-made hazards such as dangerous industrial activities.®® In

» Budayeva and Others v Russia (2014) 59 EHRR 2.

%6 Kolyadenko and Others v Russia (2013) 56 EHRR 2.

" Ozel and others v Turkey, App no 14350/05, 15245/05, 16051/05 (ECtHR, 17 No-
vember 2015).

8 Airey v Ireland (1979-80) 2 EHRR 305 para 24.

* Budayeva (n 55) para 135.

© Kolyadenko (n 56) para 160. Yet the Sendai Framework calls upon States to ‘allo-
cate the necessary resources, including finance and logistics, as appropriate, at all levels
of administration for the development and the implementation of disaster risk reduction
strategies, policies, plans, laws and regulations in all relevant sectors’ para 30(a).

! Budayeva (n 55) para 136-37. Discussing the Budayeva case, Lauta and Ritter have
suggested that in order to determine the required level of protection, the three basic cri-
teria — that are traceable in the Strasbourg Court’s case law, but not systematically set out
yet — shall be met, namely foreseeability, gravity and mitigability. See K Cedervall Lauta,
J Elo Rytter, ‘A Landslide on a Mudslide? Natural Hazards and the Right to Life under
the European Convention on Human Rights’ (2016) 7 ] Human Rights and the Environ-
ment 111.

2 Oneryildiz (n 54) para 90. Previous case law affirming that the State has the obli-
gation to regulate private industries that may impact on an individual’s private and family
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the Court’s view, in principle natural hazards remain to some extent ‘be-
yond human control’,*> unless these refer to cases involving ‘a recurring
calamity affecting a distinct area’® and negligence can be identified as ‘an
aggravating factor contributing to the damage caused by natural forces’.”’
In any case, State authorities have the duty ‘to assess all the potential
risks’® and to exercise due diligence in gaining knowledge of specific
hazards. In relation to dangerous industrial activities, for instance, Xenos
suggests that ‘it is expected that early studies and reports must be pre-

pared by the State’s agents that control the industrial activity from the

very beginning’.’

Duties to take concrete steps to protect the right to life are based on
the specific provision enshrined in Article 2 establishing that
‘[e]veryone’s right to life shall be protected by law’.® The ECtHR thus
affirms that States have a primary obligation to establish a clear legislative
and administrative framework dealing with all aspects of risk and emer-
gency management and designed to provide effective deterrence against
any threat to the right to life.” Depending on the type of hazard under
consideration, zoning laws, urban planning restrictions, building codes

life (article 8 ECHR) include Lopez Ostra v Spain (1995) 20 EHRR 277 and Hatton and
others v United Kingdom: (2003) 37 EHRR 28.

% Budayeva (n 55) para 135.

¢ ibid para 136.

® Budayeva (n 55) para 182.

¢ Kolyadenko (n 56) para 166. Similarly, Priority 1 of the Sendai Framework encour-
ages States to ‘periodically assess disaster risks, vulnerability, capacity, exposure, hazard
characteristics and their possible sequential effects at the relevant social and spatial scale
on ecosystems’ para 24(b).

¢ D Xenos, ‘Asserting the Right to Life (Article 2, ECHR) in the context of Industry’
(2012) 8 German L J 231, 245. This view seems to be confirmed by the ECtHR case law
under article 8 (private and family life) establishing that States have to take into account
relevant studies and experts opinions on environmental risks which may impact on the
population’s health, to make this information available to the public and to establish pro-
cedures for redress if individuals believe that their interests have not been duly taken into
account in the decision-making process. See Tatar v Romania, App no 67021/01 (ECtHR,
27 January 2009, available only in French) para 88 and Task:in v Turkey (2006) 42 EHRR
50 para 119.

% In relation to other Convention rights, the legal base for the development of posi-
tive obligations is found in the duty ‘to secure’ — and not merely respect — rights as en-
shrined in article 1 ECHR. See W Schabas, The European Convention on Human Rights:
A Commentary (OUP 2015) 91.

% Oneryildiz (n 54) para 89; Budayeva (n 55) para 129; Kolyadenko (n 56) para 157.
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or health and safety standards are required. For dangerous industrial ac-
tivities, the Court clarified that these frameworks ‘must govern the licens-
ing, setting up, operation, security and supervision of the activity and
must make it compulsory for all those concerned to take practical
measures to ensure the effective protection of citizens whose lives might
be endangered by the inherent risks’.” With reference to natural events
over which States have no control, such as earthquakes, the Court affirms
that ‘the prevention obligation comes down to adopting measures to re-
inforce the State’s capacity to deal with the unexpected and violent na-
ture of such natural phenomena’.”* Relevant regulations must also include
procedures to identify any shortcomings or errors committed by those
responsible for implementing these frameworks in practice.”

From the analysis of the Court’s case law, it emerges that the frame-
works’ implementation measures must cover at least the adoption of tech-
nical precautionary measures, such as flood protection barriers,” and the
establishment of contingency plans and emergency warning systems.’
The Court puts particular emphasis on the population’s right to be ade-
quately informed, alerted of an imminent risk and, if necessary, forcibly
evacuated. In Oneryildiz, it stated that ‘particular emphasis should be
placed on the public’s right to information’.” In Budayeva, it reiterated
that States had ‘a positive obligation to adequately inform the public
about any life-threatening emergency”®, affirmed that ‘the authorities’
omission in ensuring the functioning of the early warning system was not

" Oneryuldez (n 54) para 90. Priority 2 of the Sendai Framework asks for ‘the estab-
lishment of necessary mechanisms and incentives to ensure high levels of compliance with
the existing safety-enhancing provisions of sectoral laws and regulations, including those
addressing land use and urban planning, building codes, environmental and resource
management and health and safety standards, and update them, where needed, to ensure
an adequate focus on disaster risk management’ para 27(d).

™ Ozel (n 57) para 173.

2 Oneryildiz (n 54) paras 89-90; Budayeva (n 55) para 132; Kolyadenko (n 56) para
159.

” Kolyadenko (n 56) para 168; Ozel (n 57) para 174.

™ Budayeva (n 55) para 152; Kolyadenko (n 56) para 174.

5 Oneryildiz (n 54) para 90.

" Budayeva (n 55) para 133.
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justified””” and established a causal link between the deaths and these ‘se-
rious administrative flaws’.”®

In addition to the right to life, the ECtHR has identified relevant pos-
itive obligations under other Convention rights, including Article 8 (right
to private and family life) and Article 1 Protocol 1 (right to property).
Under Article 8, the Court recognises the duty of public authorities to
assess serious health risks” and to provide the population with infor-
mation on their exposure to extensive environmental pollution and on
potential accidents.®” In these cases, the Court affirms that the onus is on
the State ‘to justify, using detailed and rigorous data, a situation in which
certain individuals bear a heavy burden on behalf of the rest of the com-
munity’.%! With reference to the right to property, it is interesting to note
that, in contrast to cases concerning dangerous industrial activities, such
as Oneryildiz and Kolyadenko, in relation to disasters caused by weather
hazards the Court has not been ready to find a violation of Article 1 Pro-
tocol 1. In the Budayeva and Hadzhiyska cases, which both touched upon
the issue of damage to houses caused by severe flooding, the Court af-
firmed that ‘natural disasters, which are as such beyond human control,
do not call for the same extent of State involvement as dangerous activi-
ties of a man-made nature’.®? Contrary to the positive obligations under
the right to life that ‘include a duty to do everything within the authori-
ties’ power in the sphere of disaster relief for the protection of that
right’®, a wider margin of appreciation is thus granted to national author-
ities in relation to the obligation to protect the right to the peaceful en-
joyment of possessions, which ‘is not absolute, and cannot extend further

7 ibid para 155.

78 ibid para 158. With respect to the right to information and the need to introduce
effective early warning systems, Priority 4 of the Sendai Framework invites States ‘[t]o
invest in, develop, maintain and strengthen people-centred multi-hazard, multisectoral
forecasting and early warning systems, disaster risk and emergency communications
mechanisms, social technologies and hazard-monitoring telecommunications systems; de-
velop such systems through a participatory process; tailor them to the needs of users,
including social and cultural requirements’, para. 33(b).

7 See the Tatar and Taskin cases mentioned above (n 67)

8 See Guerra and Others v Italy (1998) 26 EHRR 357 para 60; Tatar (n 67) para 88.

8 Fedayeva v Russia (2007) 45 EHRR 10 para 129.

8 Hadzhiyska v Bulgaria, App no 20701/09 (ECtHR, 15 May 2012) para 15, referring
to Budayeva (n 55) paras 173-175.

% ibid.
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than what is reasonable in the circumstances’.®* As Sossai notes, however,
if on one side the margin of appreciation in taking the most appropriate
measures ‘seems to depend on the importance of the rights involved as
well as on the nature of the disasters’, on the other ‘the still limited juris-

prudence cannot be said to be definitively settled yet’.®

4. Conclusions

Although the interplay between THRL and DRR has not yet been ad-
dressed in a systematic manner by human rights supervising authorities,
recent practice suggests that under IHRL States already have specific
DRR obligations, particularly in relation to the Sendai Framework’s Pri-
orities 1, 2 and 4, and in accordance with its Guiding Principles. Relevant
duties under IHRL include the requirement that DRR policies and plans
are informed by disaggregated data on specific vulnerabilities and take
into account the needs and views of the most vulnerable groups in soci-
ety. Moreover, States are required to assess all potential risks and perform
due diligence in gaining knowledge of specific hazards and to establish
adequate regulatory frameworks that provide for effective deterrence
against threats to the right to life and effective protection against natural
hazards. The implementation of such frameworks has to be diligently
monitored, and particular attention must be devoted to informing the
public of any life-threatening risk, including by putting in place early
warning systems.

More generally, additional work is needed to reduce exposure and
vulnerability to natural and technological hazards, thus preventing the
creation of new disaster risks. The human rights framework reminds us
that increased accountability for disaster risk management is needed and,
even before that, that dedicated action must be focused on tackling un-
derlying disaster risk drivers, such as poverty and inequality. Yet DRR
reaches out to broader areas of public concern: climate change and vari-
ability, unplanned and rapid urbanization, poor land management, de-
mographic change, weak institutional and non-risk-informed policies,

8 ibid.
8 M Sossai (n 9) 125.
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unsustainable uses of natural resources, just to name a few. It is para-
mount that DRR activities in these areas are properly informed by human
rights considerations and that the potential of IHRL in advancing DRR
is more fully taken into account.
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